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“Home Health Agency Audit Risk

Areas

Face-to-face encounter documentation

e Brief Narrative (Certification periods before January 1,
2015)

 Physician medical record documentation (Certification
periods on and after January 1, 2015)

Homebound status

Skilled therapy services

Skilled nursing services
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“Home Health Agency Audit Risk
Areas: RAC Approved Issues

No skilled services: To qualify for the home health
benetfit, a patient must need a skilled service. When a
skilled service is needed, dependent services such as
home health aide may also be covered. Dependent
services are not covered for a patient who no longer
needs a skilled service.

e States impacted: CT, DE, DC, ME, MD, MA, NH, NJ, NY,

PA, RI, VT
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“Home Health Agency: History of
Brief Narrative

Nat'l Ass'n for Home Care & Hospice, Inc. v. Burwell, 77 F. Supp. 3d
103 (D.D.C. 2015)
e NAHC challenged HHS’s authority to enforce the brief narrative
requirement
e Court upheld HHS’s authority to require the brief narrative, however:

« Does not allow for denials simply because of poor word choice, grammar, or
sentence structure

« Would be invalid if it permitted a reviewer to deny a claim on the basis of
inadequate documentation because the reviewer disagreed with the physician’s
clinical findings

HHS largely eliminated the narrative requirement for certification
periods beginning on or after January 1, 2015

Voluminous brief narrative technical denials with certification periods
between April 1, 2011 - January 1, 2015

Judicial gloss may make these cases good candidates for SCF



Medicare Appeals Process

Rebuttal and Discussion Period
Redetermination
* Appeal deadline: 120 days (30 days to avoid recoupment)
Reconsideration
» Appeal deadline: 180 days (60 days to avoid recoupment)
e Full and early presentation of evidence requirement
Administrative Law Judge Hearing
e Appeal deadline: 60 days

e CMS will recouF any alleged overpayment during this and following
stages of appea

Medicare Appeals Council (MAC)
e Appeal deadline: 60 days
Federal District Court
e Appeal deadline: 60 days
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Medicare Appeals Process
AL] Request Requirements (42 C.F.R. 405.1014)

1.

2

gl e

Beneficiary name, address and HICN
Name and address of appellant (if not beneficiary)

Name and address of designated representatives (if
appropriate)

Medicare Appeal Number (assigned by QIC)
Date(s) of service

Reasons for disagreement with QIC’s decision

Statement of any additional evidence to be submitted
and the date it will be submitted
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Medicare Appeals Process

Best practices for AL] appeals
e Prominently list Medicare Appeal Number on your request
Ensure beneficiary information matches Medicare Appeal Number
List beneficiary’s full HICN
Include first page of QIC decision or prominently list full name of QIC
Document Proof of Service to other parties
Do not submit courtesy copy to QIC
Submit only one request per Medicare Appeal Number
Mail request via tracked mail to OMHA Central Operations
Do not submitted evidence already submitted to lower level

Do not attach evidentiary submissions or submit additional filings to OMHA Central
Operations

e  Wait until an AL]J is assigned and submit directly to ALJ

OMHA Case Processing Manual
e Important resource for parties appealing to the ALJ level
e http://www.hhs.gov/omha/OMHA_Case_Processing_Manual/index.html
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Contractor Participation in ALJ Hearing

The nature of the contractor’s involvement in the hearing often
is impacted by how they choose to participate. (42 CFR
405.1010)
e Two Options for Participation:
« Party
« Non-Party Participant (more common)
e As non-party participants contractors may not:
 (Call witnesses
» Cross-examine a provider’s witnesses
» Be called by the provider as a witness
e As non-party participants contractors may:
» File position papers
 Provide testimony to clarify factual or policy issues of the case

Notice Requirements for Contractors: 10 days after receiving
the notice of hearing (42 CFR 8§ 405.1010(b))
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Audit Defense Strategies

Arguing the merits

e Merit-based arguments include:
« Maedical necessity of the services provided
« Face-to-face documentation met regulatory and sub-regulatory requirements

« National Association of Home Care & Hospice v. Burwell, Case No. 14-cv-00950
(CRC) (November 3, 2015)

e To effectively argue the merits of a claim:
« Draft a position paper laying out the proper coverage criteria
CMS program manuals
National coverage determinations (NCDs)
Local coverage determinations (LCDs)
MAC educational materials (non-binding)
o Summarize submitted medical records and documentation

Use of experts
e Medical experts
e Statisticians
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Audit Defense Strategies

Waiver of liability

e Under waiver of liability, even if a service is determined
not to be reasonable and necessary, payment may be
rendered if the provider or supplier did not know, and
could not reasonably have been expected to know, that
payment would not be made.

10
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Audit Defense Strategies

Caring Hearts Personal Home Services, Inc. v. Burwell, No. 14-
3243 (D.C. No. 2:12-CV-02700-CM-KMH) (D. Kan.) May 31, 2016

e Federal appeals court vacated lower court’s decision to uphold CMS’
denial on the basis that CMS applied improper standards:

» CMS applied homebound standard that was not in effect at the time the
services were rendered;

“...The trouble is, in reaching its conclusions CMS applied the wrong
law...Regulations that Caring Hearts couldn’t have known about at the
time it provided services....it’s a case about an agency struggling to keep
up with the furious pace of its own rulemaking.”

« CMS cited to regulatory language in support of the denial of physical
therapy and skilled nursing services that were not in effect at the time
the services were rendered;

CMS also cited to the wrong regulation - emphasizing to the court that
CMS is unclear of its own laws.

11
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Audit Defense Strategies

Caring Hearts Personal Home Services, Inc. v. Burwell,
No. 14-3243 (D.C. No. 2:12-CV-02700-CM-KMH) (D.
Kan.) May 31, 2016

e “This case has taken us to a strange world where the
government itself — the very “expert” agency responsible
for promulgating the “law” no less — seems unable to
keep pace with its own frenetic lawmaking. A world
Madison worried about long ago, a world in which the
laws are “so voluminous they cannot be read” and
constitutional norms of due process, fair notice, and
even the separation of powers seem very much at stake.”

12
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Audit Defense Strategies

Provider without fault

e Once an overpayment is identified, payment will be made to a
provider if the provider was without “fault” with regard to billing for
and accepting payment for disputed services.

e “Fault” for purposes of the provider without fault provision:
« (a) An incorrect statement made by the individual which he knew or
should have known to be incorrect; or
o (b) Failure to furnish information which he knew or should have known
to be material; or

« (c) With respect to the overpaid individual only, acceptance of a
payment, which he knew or could have been expected to know, was

incorrect.
e Incorporation of Provider without Fault for Face-to-Face Denials

 Any favorable claims with substantially similar face-to-face encounter
documentation?

13



ALJ APPEALS

As of February 2015, ALJ appeals had been pending for an average of
572 days

Office of Medicare Hearings and Appeals (OMHA) receives as many or
more appeals every two months than it can process in a full year

Suggestion that at current rates, some already-filed claims could take a
decade or more to resolve

American Hospital Association, et. al. v. Burwell (No. 1:14-cv-00851)
(Feb. 9, 2016)

OMHA workload - appeal receipts
® 2015 — 240,371

° 2014 - 474,063
* 2013 - 384,151
* 2009 - 40,831

Current backlog is approximately 770,000 cases pending.

14



Judicial Relief re: Appeals Backlog

American Hospital Association, et. al. v. Burwell (No. 1:14-cv-00851) (Feb. 9, 2016)

AHA sought a writ of mandamus compelling HHS to act within the specified
appeal time frames

e “[ALJs] shall conduct and conclude a hearing . . . and render a decision . . . by not later

than the go-day period beginning on the date a request for hearing has been timely filed.”
42 U.S.C. 8 1305ff(d) (1)(A)

District court concluded mandamus relief was unwarranted

Reversed and remanded by United States Court of Appeals for the District of
Columbia Circuit

* “[Clommon sense suggests that lengthy payment delays will affect hospitals’ willingness
and ability to provide care.”

» Statute imposes a clear duty on HHS to comply with the statutory deadlines, statute gives
AHA a corresponding right to demand compliance with the deadlines, and escalation is
an inadequate alternative remedy in the circumstances of this case

e “In the end, although courts must respect the political branches and hesitate to intrude
on their resolution of conflicting priorities, our ultimate obligation is to enforce the law as
Congress has written it. Given this, and given the unique circumstances of this case, the
clarity of the statutory duty likely will require issuance of the writ if the political branches
have failed to make meaningful progress within a reasonable period of time—say, the
close of the next full appropriations cycle.”

5
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Legislative Relief re: Appeals Backlog

Senate Bill 2368, Audit & Appeals Fairness, Integrity, and
Reforms in Medicare Act of 2015 (AFIRM)

Introduced in Senate on December 8, 2015

Purpose: “Increase coordination and oversight of Medicare
claims review contractors, implement new strategies to address
the growing number of review contractor determination appeals,
reduce review burdens on providers, and give review contractors
the tools necessary to better protect the Medicare Trust Fund.”
Audit & Appeals Fairness, Integrity, and Reforms in Medicare Act
of 2015 Committee Report

Appropriates an additional $127 million per year from the
Medicare Trust Funds (OMHA to receive $125 million and DAB
to receive $2 million)

16



Legislative Relief re: Appeals Backlog

AFIRM’s reforms to Medicare audit process:
e Establish CMS Ombudsman for Medicare reviews and appeals

- Identify, investigate and assist resolving complaints and inquiries regarding Medicare review
or the Medicare appeals process

« Recommend improvements to Secretary of U.S. Department of Health and Human Services
(HHS)
» Establish and implement (by 1/1/17) a system to track a provider’s denial rate as a percentage of
the claims audited and final determination of appeals by type of issue
 Suppliers or providers with a low error rate from RAC and MAC audits would be temporarily
exempted from RAC and MAC post-payment audits
e Tieareview entity’s accuracy rate with Medicare law, policies and program instruction to its
ability to request medical records
« Example: review entities with a 95% accuracy rate or less may be limited in their ability to
request medical records

e Require review contractors to have audits conducted or approved by medical doctors
knowledgeable of relevant Medicare laws, policies and program instruction
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Legislative Relief re: Appeals Backlog

AFIRM'’s reforms to Medicare appeals process:
e Implement Medicare magistrates
e Permit decisions on the record without a hearing if no material issues
of fact in dispute and if AL] or magistrate determine there exists
“binding authority that controls the decision in the matter under
review.”
 Favorable or unfavorable determinations

e Require OMHA to initiate ADR processes

e Permit reviewers at any level of appeal to consolidate more than one
pending request for appeal into a single appeal in certain situations

e Require the QIC, magistrate, ALJ or DAB to remand an appeal to the
MAC for redetermination if the appellant submits new evidence at a
subsequent level of appeal

» Exceptions: reviewer inadvertently omits evidence from the administrative record
at lower level; new findings issued on appeal; other circumstances as determined

by the Secretary of HHS
- What about preventing recoupment and subsequent remand?



Don’t Wait, Facilitate:
OMHA Settlement

Conference Facilitation



~Settlement Conference Facilitation (SCF) Pilot

Designed to bring CMS and Appellant together to discuss
the potential of a mutually agreeable resolution for claims
appealed to the ALJ

If a settlement cannot be reached, claims return to ALJ
appeal level

Phase I (Implemented in June 2014)

e Medicare Part B claims appeals

e For ALJ hearing requests filed in 2013.
e Resolved over 2,600 unassigned Part B ALJ Appeals
« Equivalent of more than two ALJ teams in one year
SCF Expansion
e Phase II - October 2015 (Part B claims appeals expanded)

e Phase IIl - February 2016 (Part A claims appeals)

20



SCF Expansion: Phase Il

Phase III Eligibility Criteria
All Part A provider types are eligible

/

The request for hearing must not be scheduled for AL] hearing (no Notice of Hearing)
The request for hearing must have been filed on or before December 31, 2015

Part A QIC reconsideration (not dismissals)

The claims at issue are covered under Medicare Part A law and policy

Appellant must be a provider = NPI

No beneficiary liability after initial determination or participation at QIC reconsideration
Jurisdictional requirements for ALJ hearing met (timely, amount in controversy)

At least 50 claims must be at issue and at least $20,000 must be in controversy

Each individual claim must be $100,000 or less

» For the purposes of an extrapolated statistical sample, the extrapolated amount must
be $100,000 or less

There cannot be an outstanding request for OMHA statistical sampling for the same
claims

21



SCF Expansion: Phase Il

Phase III Eligibility Criteria (cont.)

The request must include all of the appellant’s pending appeals for the same
item or service at issue that meet the SCF criteria

Appellants may not request SCF for some but not all of the items or services
included in a single appeal

e For example, if an individual appeal has at issue 10 hospice claims and 10
home health claims, an appellant may not request that the hospice claims
go to SCF, but the home health claims go to hearing

The appellant has not filed for bankruptcy and/or does not expect to file for
bankruptcy in the future

22
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- SCF Process %

Step 1: Provider completes Medicare Part A Expression of
Interest requesting that OMHA run a preliminary report of
its pending ALJ appeals and initiate the SCF process

o Alternatively, OMHA may initiate a preliminary report on its own initiative
or at the request of CMS

SCF Expression of Interest — Terms and Tips

OMHA will not accept electronic signatures

Email the completed Expression of Interest in PDF format to OMHA.SCF@hhs.gov

Providers interested in facilitation for Part A appeals must complete a Part A Expression of

Interest for the Part A appeals.

Separate providers that are related business entities can combine multiple provider numbers

into one Expression of Interest

Failure to protect beneficiaries’ private data will result in rejection of appeals from SCF process
e Beneficiary first or last name or initials, addresses, truncated health insurance claim numbers

23



DEFASTIAENT OF HEALTH AMD HUMAMN SERWVICES
OFFICE OF MEDRCARE HEARINGS END SPFEALS

SETTLEMENT COMFERENCE FACILITATION (SCF) EXPRESSION OF
INTEREST

Medicare Part & Administrative Law Judge Appeals

T formally raguest SRAHSA Sattlessant Conlferants Facilitathen, ou must e receiss ) OMHA Sermhessen o fierenoe
Fociitaraad Profiesnory Noatieer, I o hasss ol necskeied TS S, s sk 1o initats Th pholess. yourssl T, e must
complete this Semhemenn Covfierenod RaoTitarion Expe st of innenes! Tomm I reglest that DR A prosdics The
Predirmisary Mothcs .

o Sy i il oS, Enedoried fee i POF Tesmial 1o OfAHA SOF R poe. OMHS Cainol k00830 abcinen i sgialule
al s T, Please acan pee’ Exgeision of Inbarast foem, with original signanune, isbs POF format s thes send it e o
FlarFra T

Iy 2o 3 peavides o sopplier wihs i ineresmd @ Sorkman Coevdkremos Faclitation (SCF) fer MesScans Pam & and
Bedicars Fan & ageoals, plesse cormrplete this Torss and dwe Par B Exprescion of inneresr Torss oo subesir boos forne
nogsrter in ona amail.

Wi AL ML el Sty B fRoiany Saaraoiially ks il il o icludieg b Sy first of LSt faimict,
BTl 1y Ml S, T PR SElind by iniCiak, bérw ficiary addrasses, of Funcatied health Esrancs Clais numBssrs [HICH].
Fou maust only peoside s lormnael e raguested in chis forss. Falure 1o peotect bersficiaries’ private data will resalt in
Fepaction of pour sppaesls from the SCF peocess

For man nformation o s DA HE SCF process, pleats visil the ORAHA wobtte o7 sveey B posiombs of conlact us &t
OfefH A SOF fbining ey

Bppellant Nams jthe proader o suppliser Sha® sppesked the QK neorecsratonE

Frawr note, & poo orr o Medicoer brasficieny or o Mediosed ot Agemcy, vour claim oppeah ore nof comestly squbie for dbe AT
Lrdtiemrat Confrrenor Ffaciliiofion procran

Appwliar® point of contet (ot recmsary © recressntes Arcrmerisayey narme | F spolcsle | Imust e an irdeisuall
E-mail Address: E-mal Addness: v
Prdn® pf Contect TEle [nod necemnery H represanterd | ApmrwmerisSye fire or busmess |# spolesisie )
A drem Adcrma
= LT Zip Codw = State  Zio Code
Prorsa Mumser [edarascn B iF aryd Fax Hurshar Phors Mumser [ederaken B if arey] | Fas Momiser
Page 1o 2 Lan® reretiond o Februsny 12, 2008
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Medicare Part & National Provider Identifier (MP] and corresponding Provider Transaction Access Number |(PTAN] or CRS
Certification Number (CCN]. I daimes were submitted under multiple identification numbers, list all of the identification numbers at
ESsUE.

Please do not handwrite NP, PTAN, or OCN numbers. If you need additional space, please attach in a separate document:

NP1 PTAN or CCN

indicate whether the appealed daims pending are pre-payment denials, post-payment denials, or bath:

O Pre-Payment O Post-Payment

Has the appellant filed for bankruptcy andfor is expected to file for bankruptcy in the future? i yes, the appellant s not eligible for
SCF.

O wes O wo

| am requesting that OMHA initiate the S3CF process for my appeals that are pending an Administrative Law Judge hearing. |
understand that OMHA will review the appeals that | have pending and determine, to the best of its ahility, which appeals would be

eligibde for 5CF, if amy.

I understand that this Expression of Interest serves only to inftiate the settlement conference process. This Expression of Interest is
not my formal request for SCF. | further understand that | cannot formally request SCF until | receive an $CF Preliminary Motificotion
from OMHA. | understand that the Centers for Medicare & Medicaid Services {CWS) are not ohligated to enter into a settlement
agre=ment with me. | also understand that any party may respectfully dedline participation in the SCF process at any time.

I am autharized to inftiate the SCF process an behalf of the appellant identified abowee. | attest that the information provided in this
form is true and correct to the best of my knoededge.

Appellant Signature dAppsllant Printed Marme Diate

Page 2 of 2 Lask rewvised on February 22, 206
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SCF Process (cont.)

Step 2: OMHA forwards the preliminary report to CMS
e No timeline on OMHA to forward to CMS;
e CMS has 15 days to determine whether it will participate

Step 3: If CMS indicates it will participate, OMHA completes
an SCF spreadsheet of all eligible appeals
° OIMHA will notify ALJ teams at this time to stop processing the
claims

Step 4: OMHA sends provider a SCF Preliminary Notification
anj the SCF spreadsheet

Step 5: Provider has 15 days from receipt to file a complete SCF
Request package:

« (1) Request for SCF form, (2) Agreement of Participation form, and (3)
SCF Request spreadsheet (with all appellant columns completed)

26



DEPARTMEMNT OF HEALTH AND HUMAM SERVICES
OFFICE OF MEDICARE HEARINGS AND APPEALS

REQUEST FOR SETTLEMENT CONFERENCE FACILITATION
Medicare Part A & Part B Administrative Law Judge Appeals

To request an OMHA settlement conference, you must first receive an OMHA Settfement Conflerence Facilitation [SCF)
Preliminary Notice.  After receiving your preliminary notice, you must submit this form, the SCF Agreement of
Participation, and a complete 5CF Reguest Spreadsheet to OMHA

Electronic submission of all materials on a flash drive or OO is mandatory. OMHA cannot aocept electronic signatures at
this time. Please scan your Reguest for SCF and 5CF Agreement of Participation, with original signatures, into PDF
farmat. Your SCF Regquest Spreodsheet must be sent in Excel format |-udsx).

For more infarmation on the OMHA SCF process, please visit the OMHA website at www.hhs gov/ornha or contact ws at
OPAHASCFE hibs . gow_

Office of Medicare Hearings and Appeals

Please send your complete reguest package to the
Settlement Conference Facilitation Program

following address (LIS Postal Service, non-signature *
detivery strongly recommended). Flease note this is of 3201 Leesburg Pike

mew address: Suite 1300
Falls Church, W 22041

Appl!llﬂrlt Mame (the provider or supplier that appealed the Q) reconsideration):

Fiease note, if you are o Medicare beneficiary or o Medicoid Stote Agency, your cioim appeals are not currently effgible for the QR4
SCF process. ——

fppellant point of contact [not necessary if represented) Bepresentafive name (if apolicable) imoest be an individual)

Point of Contact Tigle {not nescessary if repressnted |

Bepresentafive firm or business [if applicable)

E-rmail Address:

E-rnail Address:

BAddress

Address

City Stabe Zip Code

City LState Fip Code

Phoone Humber (extension 8, if any) Fax Mumbser

Phone Nomber [extension &, i any) Fam Mumbser

Page 1 of 3

Last revised on Februsary 22, 206



National Provider Identifier [MP1) and corresponding Provider Transaction Sccess Number (PTAN] or CMS Certification Mumber
JCCH]. If claims were submitted under multiple identification numbers, list all of the dentification numbsers at issus.

Please do not handwrite MPLYPTAN ar OCN numbers. If you need additional space, please attach in a separate document:

Pl PTAN or CCN

Indicate whether daims are pre-payment andfar post-payment denials:
O Pre-Payment Denial O Post-Payment Denial

Bire all claime covered under Medicars Part & and/or Medicare Part B7
O part & O Part B

MAire you anly appealing QI reconsideration decisions (that is, none of the daims were dismissed by
the CHET? O Yes O MNo

i

‘Were all of the requests for AL hearing timely filed (that is, they werne filed with OMHA within 60 days

¥ ]

of your receiving the QIC reconsideration notice]? O = o °
ks the amaunt in contraversy (AIC) miet for 2ach daim that is being appealed, or if it was not met for a
claim, was a request far aggregation submitted with the reguest for hearing for daims that did not T es 1 Mo
meet the amount in controve rsy reguirement? For calendar year [CY] 2013 and CY 3014, the AIC was
5140, For O 2015, the AIC is 5150.
Are all of the requests for ALl hearing unscheduled for an AL hearing (that is, you have not receiresd 3

. . - ] ‘fes 1] Mo
Motice of Mearing)?
k the amaunt of each claim $100000 or less? (For the purposes of an extrapolated statistical sample, ¥ "
the extrapolated amouwnt must be 51000000 or less.] [ s ul a
Have you received an OMMA S5CF Preliminary Notification? [1 'Yes 1 MNo

HOTE: If any of the above responses are marked Mo, please contact OMHA at the phone number listed on your SCF Preliminany
Hotification or at the email address aboee. If 2 reguest for SCF is submitted and incudes appealed decisions or claims that are not
eligibde for the pracess, the request for SCF will be delayed and the ineligible appealk and aszociated claims will not be consideresd.

‘Was the beneficiary found Rable for the dended items or services at the redetermination or

recansideration level for any of the appealed claims? (1| o= [l Mo
Did the beneficary participate at the QIC reconsideration level for any of the appealed daims (for O es O Mo
example, file a request for reconsideration or offer the QIC written testimony]?

Page 2 of 3 Last rewised on February 22, 20016
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ks thers an outstanding request for OMHA statistical sampling for the same dlaims in this reguess? ] fes O Mo

Has the appellant filed for bankruptcy andfor is expected to file for bankruptcy in the future? ] ‘'fes ] Mo

Do any of the claimis] imwolee services, drugs, or biologicals billed wnder unlisted, unspecified,
undlassified, or miscellanecus healthcare codes (for example, (PT Code 38959 Unlisted procedure,

hemic or lymphatic system; HOPCS Code 13490 Unelassified drugs)? Equipment and other fbems billed L1 ¥&3 O Ne
under unlisted, unspecified, vnclassified, or mizoellaneows healthcare codes are eligible for SCF.
‘Were any of the claims eligible for the OMS Part A Hospital Appeals Settlement option? [] Yes 0 Mo

HOTE: I any of the above responses are marked “Yes,” please contact OMHA at the phone listed on yowr SCF Prediminany
Motification or at the email address abowe. If 2 reguest for 5CF is submitted and indudes appealed decisions or claims that are not
eligible for the process, the inzligible appeals and associated daims will not be considered for settlement or the entire SCF requeest
may be rejected.

You must also cormplete the SCF Agreement of Participation and the SCF Request Spreadsheset. Electronic
subrnission of all documents on a CD or flash drive is mandatory. You may not submit your SCF Request Spreadsheet
a3 a PDF document.

Pleaze provide a narrative explanation of why the daimes induded in this request were denied. ¥ou may attach your narrative in a
separate document if it will not fit this space. Please be as spedific as possible.

Page 30f 3 Last revisesd on Febrsary 22, 3006



DEFARTMEMNT OF HEALTH AND HUMAN SERVICES
OFFICE OF MEDICARE HEARINGS AND APPEALS

SETTLEMENT CONFERENCE FACILITATION
AGREEMENT OF PARTICIPATION

To request an OMHA Settlement Facilitation Conference, please submit this form, your request, and the Setthement
Conferance Facllitation Reguest Spreadshest. Electromic submissian of all materials is mandatorny (Note: Electromic

signatures are not acceptable. Please scan your sgreement of Participation, with original signatures, into POF format
and submit on 2 CD or flash drive).

For more information on the OMHA Settlernent Conference Facilitation process, please visit the OMHA website at
www.hhs. gow/omha or contact us at Ob HASCF @hhs gowv.

Please send your complete request package to the .5, Departrnent of Health and Human Serdices
following address: Office of Medicare Hearings and Appeals
Settlement Conference Facilitation Program
5201 Leesburg Pike
Suite 1300
Falls Church, WA 22041

Settlement Conference Terms
instructions: Appellants plecse compiete the section beiow. Only original sigratwres will be oocepted.

lunderstand and agree to the following:

= An individual authorized to sign a binding agreement on behalf of the appellant[s) must be present at the Settlement
Conference Facilitation session and the request for Settlement Conference Facilitation will be closed if an autharized
individual does not appear at the conference;

=  The appellant has not filed for bankreptcy and/or is not expected to file for bankruptcy in the future;

= lunderstand that the settlement agreement may be void if the appellant has filed for bankruptcy or i expected to file for
bankruptcy in the near futwre;
Regardiess of whether a settlement agreement is reached, | will not seek fees under the Equal Acoess to Justice Act (EAM);
lunderstand the Centers for Medicare and Medicaid Services (CME) willl not pay fees under EALS;

= | agrees to limit discussion of the daimes in my Settlement Conference Facilitation Spreadshest to the Settlement Conference
Fadilitation process. | verify that the daims on the spreadsheet meet the Settlement Conference eligibility requinements;

= | agree that | will not separately contact any individwal within any division of CMS or its contractors regarding such dlaims
throughout the duration of the Settlement Conference Facilitation process.

= i a settlement agreement is reached, it will be binding and not appealabile;

= i asetlement agreement is reached, by signing the agreement, | will be agreeing to withdraw all of the requests for an AL
hearing and not pursue further appeals for the daims covered by the settlement agreement; and

=  [fasetlement is reached, the settlement does not exempt the daims from review for potential frawsd and any ciil or criminal
actions that commence as a result of such a review.

#=  lunderstand that these tenms apply to all of the providers/suppliers listed in the Provider/Suppiier identification section of
this Agreement of Participation.

Appellant Signature Appellant Printed Mame Cate

. Page 1 of 4 Last revised on Movember 17, 2005
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Appointed Representative Acknowledgement

Instructions: Required completion if the pppelfant(s) representative will be signing the s=ttfement ogreement an beholf of the
ippelartfs). Only onigingl signotures will be oocepted.

The representative identified below s authorized by the appellant(s] listed in the Provider/Supplier identification section to
participate in the Settlement Conference Facilitation procoess and sign an agreement on behalf of the appellant[s). The

e ive has advised the appellant|s] that any agreement signed on the appellant[s) behalf will be binding on the appellant|s],
and will inclede an agreement that the appellant|s] is withdrawing all of the requests for an ALl hearing and not pursuing further
appeals for the dlaims covered by the settlement agreement. The representative fulfilled his/her duty to advise the appellantis] of
the consequences of withdrawing a reguest for an ALl hearing and the subsequent dismissal that will result from that action.
Further, the representative agrees ta limit discussion of the daims under review to the Settlement Conference Facilitation process.
The representative will not separately contact any individual within any division of ChMS or its contractors regarding such daims
throughout the duration of the Settlement Conference Facilitation procoess.

Appellant Signature dppe|lant Printed Fame Diate

Representative Signature Fepresentative Printed Mame Date

Page 2 of 4 Last revised on November 17, 2015 31



Agreement to Participate in Settlement Conference Facilitation

Instructions: This section must be completed by every indiwdual wha will be in off fance of the ! rt conference, regondiess
af actwal porticipation in the settlement conference. Faoifure of every individual in ottendance to c fete this agreement will reswlt
A.l1 r!:rerrmnfmrl ogpeliont’s reqguest for settiement conference focilitotion. [ odolitionad signeture fines are needed, pleose

lood cnd [ete the Addendwm to Agreement to Participote in S=ttfement Conference Focilitetion. Only onginel signotunes
will be acrepted.

OAAHA will forward this document to CMS for compietion after it i signed by the appellant and sebmitted to OMHA with the
compiete request for settfement conference pockage.

s parties to this settlement conference, we woluntarily agree to mediation in the conferemce. We understand that
mediation may be terminated at any time by either the parties or by the facilitators.

The facilitators have no authority to decide any case and are not acting as advocates or attormeys for any party. The
parties have a right to representation during the settlement conference.

The confidentiality provisions of the Administrative Dispute Resolution Act (ADRA) apply to this settlement conference.
The ADRA focuses primarily on protecting private communications between parties and the facilitator. Under ADRA, a
party’s oral communications to the facilitavor during settlement conference mediation are protected. Written
communications which a party prepares for mediation and gives only to the facilitator are also protected.

There are exceptions to the confidentiality provisions in ADRA. Staterments made with all the other parties present or
documents provided to other parties are not confidential. Also, in unuswal circumstances, a court can order disclosure
of information that would manifest injustice, help establish a violation of law, or prevent harm to public health and
safety. Further, Information concerning frawd and crirminal activity or threats of imminent harm will not be considered
confidential in this settlement conference.

Mo party shall be bound by anything sald or done at the settlement conference, other than agreement to these terms
and conditions, unless & written settlement Is reached and executed by all necessary parties. By signature below, we
acknowledge that we have read, understand, and agree to the terms and conditions stated herein.

Appellant or Representative Signature Appellant or Bzpresentative Printed Mame Date
Appellant or Representative Signature Appellant or RBepresentative Printed Mame Diate
Appellant or Representative Signature Appellant or Bzpresentative Printed Mame Date
S Authorized Staff Signature CME duthorized Staff Printed Mame Date
S Authorized Staff Signature ChS dathorized Staff Printed Rame Date
OBAHA Facilitator Signatune OrHA Facilitator Printed Mame Date
OBAHA Facilitator Signatune OfdHA Facilitator Printed Mame Diarte
Page 3afd Last revised on November 17, 2015
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Settlement Conference Facilitation Agreement of Participation

Provider/Supplier Identification

Instructions: This section must identify every appellant whose cioims will be oddressed in the settfement conference. The terms listed

in the preceding poges of the Agreement of Porticipmtion will spply to every ocppeliont [isted in this section. You may oitach o

separate st if yow reguire more spoce.

Far the purposes of Settfement Confersnce Facilitetion, on oppefant = defined os o Medicare provider or suppifer that has been

assigned o Noticno! Provider Identifier (WA) number.

Appellant Name

Pl

Page 4 of 4

Last revised on Nowvember 17, 2005
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DEFARTMEMNT OF HEALTH AMND HUMAMN SERVICES
QFFICE OF MEDICARE HEARIMGS AND APPEALS

Addendum to Agreement to Participate in Settlement
Conference Facilitation

Use this form if you require additional signature knes for the Agreement to Participate. Only original signatures will be

accepted.
Please send this completed form, your reguest, and Office of Medicare Hearings and Appeals
other information to: Settlernent Conference Facilitation Program
5201 Leesburg Plke
Suite 1300

Falls Church, WA 22041

This signature page is an addendurn o the attached Agreement to Participate in Settlerment Conference Facilitation.
The undersigned agree to the terms stated in the attached Agreement.

Signature Printed Name Diate
Signature Printed Name Date
Signature Printed Name Diate
Signature Printed Name Diate
Signature Printed Hame Ciate
Signature Printed Hame Ciate
Signature Printed Name Diate
Signature Printed Hame Ciate
Signature Printed Name Diate
Signature Printed Name Date
Signature Printed Name Date
Page 1 of 1 Last revised on February 17, 2006
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~SCF Process (cont.)

SCF Settlement Asreement- Terms and Tips

If settlement is reached, the settlement agreement must be signed the
day of the settlement conference

Terms of OMHA’s Settlement Agreement are non-negotiable “in any
form or fashion”

e Read the Settlement Agreement:
http://www.hhs.gov/omha/OMHA%:20Settlement%20C
onference%:2oFacilitation/SCF%:20Part%20A%20Docs/s
cf_agreement_of participation.pdf

35



/
= . R

. :
SCF Phase lll: Terms and Tips

SCF Settlement Agreement

e “No Admission - This agreement does not constitute an admission
of fact or law by the Settlement Parties and shall in no way affect
the rights, duties, or obligations the Settlement Parties may have
with respect to other issues not covered by this agreement. This
agreement does not constitute an admission of liability by
Provider/Supplier or CMS.” See OMHA SCF Settlement Agreement
Template

e No findings of fact or conclusions of law; claims remain denied

« “Per CMS, the claims will remain denied in Medicare’s systems”
See OMHA SCF Pilot Fact Sheet
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SCF Phase lll: Terms and Tips

SCF Settlement Agreement- Terms and Tips (cont.)

CMS will not perform claim-by-claim adjustments or reprocessing; payments
will be made according to CMS’ usual business practices (recoupment and/or

offset)
Settlement payments are a “percentage term”

e For example, the parties could agree that CMS will pay 50% of the approved amount on the
claims included in the SCF Request Spreadsheet

Settlement of pre-payment claims:

* % of the Medicare approved amount, less the applicable deductible and/or co-insurance, if
any

e If down-coding involved, the amount already paid by Medicare is subtracted from the
above calculated amount

Settlement of post-payment claims:
e 9% by which CMS will reduce the overpayment(s) at issue

CMS will issue payment (EFT or check) within 120 days from the later of:
* The effective date of the Settlement Agreement; or

» Agreement on the calculation of the Medicare net amount (after applicable
reductions for pre-payment denials and/or the recalculation after the percentage
reduction for post-payment denials)
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'SCF Phase Ill: Terms and Tips

SCF Settlement Asreement- Terms and Tips (cont.)

Settlement Agreement releases CMS from full liability on the
claims settled

Settlement Agreement does not release provider from any claims
arising under criminal law, False Claims Act, Civil Monetary
Penalties Statute, common law fraud

Settlement Agreement releases “any and all rights to further
administrative review, judicial review or waiver of recovery”
regarding the settled claims

Provider agrees to withdrawal of pending ALJ hearing requests
on the settled claims; ALJ dismissal orders for the withdrawn
claims will be issued

38



/ o=

: SCF Process

SCF Spreadsheet

Submit SCF Spreadsheet electronically in Excel format
(.xlsx)

Do not add columns, remove columns or edit column
headers

Failure to follow directions will result in rejection of
SCF request package

39
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General Information: Failure to fallaw all of the directions below will resultin rejection of waur SCF request package.
‘You must review the entirety of this spreadsheet and complete the columns highlighted in yellow.
Electranic submission of the SCF Spreadsheet via flash drive or Chiz required. The spreadsheet must be submitted in Excel
format [.#lsx]. Do not submit a POF document of the information requested in this spreadsheet. Do not alter the format
of this spreadsheet by adding columns, removing columns, or in any way editing column headers.
NOTE: The second tab at the bottom of this document contains the Spreadsheet Key. If you have any
questions regarding this spreadsheet, please contact OMHA at OMHA_SCF@hhs. gov.

Provider or
Supplier
harme;

Tupe of ;
Entiby: Appellant must complete the columns below.

Post-
Payment
Claim? Claim aQic
ALJ Payer (Enter ¥ for Adjustmen Decision OMHA
Appeal Claim Billed "Yes", leave tReason MIAIMIAD TolFrom  Letter Complete
NPI PTAN or __ Medicare QIC Appegl Numbe Truncat # of Line Items Control __ Amount blank if Code 3t HCPCS!ICPT _ Date of Mailed Request
E r ed Hi(hd Denied H Numbern Denied T | "No®] T [CARC) ™| [if any] ™ M0 H Service HDate Received Date |

Mumber ﬂ CCN H Part MNumber
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SCF Request Package — submission tips
A complete SCF Request package contains:

(1) Request for SCF form, (2) Agreement of Participation form, and (3) SCF
Request Spreadsheet (with all appellant columns completed)

Electronic submission of all materials on a flash drive or CD is mandatory
OMHA does not accept electronic signatures

Submit Reqﬁlest for SCF form and Agreement of Participation form in PDF
format (with original signatures)

SCF Request Spreadsheet must be sent in Excel format (.xlsx)

Mail the complete SCF Request Package via US Postal Service, non-
signature to:

U.S. Department of Health and Human Services

Office of Medicare Hearings and Appeals

Settlement Conference Facilitation Program

5201 Leesburg Pike

Suite 1300
Falls Church, VA 22041
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SCF Process (cont.)

Step 6: OMHA issues confirmation notice to
provider and CMS

Step 7: Pre-settlement conference call with
provider, CMS, and OMHA facilitators

e Scheduled approximately four weeks after issuance of
confirmation notice

Step 8: Settlement conference conducted

e Scheduled approximately three to four weeks after pre-
settlement conference call

42



SCF: Best Practices

Position Paper
e Timing of submission (early submission for CMS decision makers)
e Big-picture discussion
» Trends
Patterns of initial denials/approvals
 Appeal strategy (selective vs. 100%)
« Previous approvals (at earlier levels of appeal and ALJ)
Expert participation
e Physician
e Coder
o Affidavits
Sampling of claims
e Who picks the sample
e When are the claims sampled

43



Appellant ORHA CMS
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Flowchart created by OMHA. Located at:
http://www.hhs.gov/omha/OMHA%:20Settlement%20Conference%:zoFacilitation/SCF%20Part%20B%20Docs/scf_flowchart_b.pdf
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~SCF: Strategic Approach

Key Considerations

One-day time period for settlement conference
SCF process is voluntary for all parties until execution of settlement agreement

Pre-settlement conference: SNFs/Hospitals with Part A and Part B claims - if submit part A and Part B EOI forms in one email,
perhaps can resolve all claims at one mediation session

Know your numbers
e Dollar value at issue
«  SCF negotiations are strictly percentage-based
« Pre-payment (denials) - % of Medicare approved amount less the applicable deductible and/or coinsurance
Pre-payment (down-coding) - the amount already paid by Medicare is subtracted from preceding calculated
amount
«  Post-payment - % by which CMS will reduce the overpayment(s) at issue
e Past ALJ success rate; projected future ALJ success rate
« Favorable rulings on appeal range among AL]Js from 18-85%
* Costs of ALJ hearings
« # of AL] appeal requests
+ Internal resources (e.g., employee participation)
« External resources (e.g., experts fees, attorney fees)
e Time value of money
e Certainty value of settlement
e Interest on recouped claims (“935 interest”)
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SCF: Strategic Approach

Key Considerations

42 CFR 405.378(j) - When an overpayment is reversed in
whole or in part by an ALJ, the provider is entitled to
interest on the principal claim amount for the time period
in which CMS had possession of the funds (“935 interest”)

SCF Standard Settlement Terms - CMS will not pay interest
to Provider/Supplier pursuant to 42 CFR 8§ 405.378(j) as
there will be no Administrative Law Judge decision

Provider waives ability to receive 935 interest on the
recouped funds (post-payment audits)

How much 935 interest is at issue for provider’s claims?
Interest paid by provider
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SCF: Strategic Approach

“935 Interest” Example
Value of SCF claims - $100,000
Interest rate — 9.75% per annum on principal
Total time CMS held recouped funds - 3 years
“935 interest” at issue - $29,250

Carefully consider “935 interest” when determining
acceptable settlement amount

47
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SCF: Strategic Approach

Key considerations

How strong are your claims on the merits?

e Strong cases = money left on the table?

e Previous ALJ success rate for similar claims
Dismissal of appeal, if settled
Claims remain denied, if settled

e Will not improve provider’s error rate

e Cannot seek further reimbursement from beneficiary

e Secondary payor issue
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SCF Strategy: Key Considerations (cont.)
Waiver of liability

e Section 1879(a) of the Social Security Act

e Under waiver of liability, even if a service is determined not to
be reasonable and necessary, payment may be rendered if the
ﬁrovider or supplier did not know, and could not reasonably

avg been expected to know, that payment would not be
made.

Provider without fault
e Section 1870 of the Social Security Act

e Once an overpayment is identified, pe%yment will be made toa
Erovider if the provider was without “fault” with regard to
illing for and accepting payment for disputed services
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Questions?

Andrew B. Wachler, Esq.
210 E. Third Street, Suite 204
Royal Oak, Ml 48067
(248) 544-0888
awachler@wachler.com



